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Three Branches of Government 
A Constitutional Blueprint
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using rELEVANT AND hISTORICAL CASES

Overview:  In the following section you will find two cases (United States v. Nixon and Marbury v. Madison) with lesson plans developed around each case.  The materials and lesson plans can be adapted to fit your classroom needs.  Moreover, you can take the material and make it your own by integrating it with lesson plans you already have.  Or, as you read through each case, you might want to use a formal or informal mock trial approach.

Formal Mock Trial Approach:  Although mock trials are often competitive events both for high school and college students, the format can still be used by the classroom teacher.  Imitating a trial in your classroom with any of the two cases can be a fun and educational experience as students learn trial procedures, research techniques, and the need for clear, logical thinking.  The following two web sites can guide your efforts.


The Ohio Center for Law-Related Education at www.oclre.org

Mini-Mock Trial Manuel at www.civicallyspeaking.org/mock3.pdf
Informal Trial Approach:  If time and curriculum restraints make it difficult to use a complete mock trial format, you can still present the cases for student discussion and debate.  You might want to

· Reveal just the background story and legal problem and have your class come up with arguments for and against before disclosing the actual arguments used.

· Reveal the background story, legal problem and arguments in favor and against and have your class reach a verdict before disclosing the actual outcome.

· Reveal all parts of the case and argue the validity of the outcome.

THREE BRANCHES OF GOVERNMENT 

A CONSTITUTIONAL BLUEPRINT 

Division of Labor Means Division of Power
Background Story:  Before the U.S. Constitution in 1787 came John Adams.
· He, along with others, feared putting too much government power into the hands of one group.

· He thought the role of government was to protect individual rights.
· He acknowledged that government is often the greatest violator of a person’s rights.

· He wanted to divide up power so that no one person or group could become dangerous or abusive to its citizens.

· He authored most of the Constitution of the State of Massachusetts.

· This constitution protected individual rights and separated governing powers within the state.

· John Adams’ constitutional blueprint was probably the most important model used in writing the U.S. Constitution.

· The first three articles in the Constitution - similar to Massachusetts’ opening articles - separate powers into three branches of government:  The Legislative Branch; the Executive Branch; the Judicial Branch.

Legislative Branch:  The Senate and the House of Representatives

· Controls the purse strings - it decides taxes and spending of the money
· Approves the budget needed to run the federal government
· Oversees commerce (trade and business) between states and with foreign countries
· Can declare war
· Can begin and conduct impeachment proceedings against federal judges and the president
· Writes, debates, and passes bills into law
Executive Branch: The President, Vice President, the President’s Cabinet and Federal Agencies
· Makes treaties with other nations, subject to Senate ratification

· Appoints federal and U.S. Supreme Court judges, subject to Senate approval

· Is Commander-in-Chief of the armed forces

· Suggests ideas for the federal budget and spending of money

· Can veto a bill passed by the Congress

· Enforces the laws of this country day-to-day

Judicial Branch:  The U.S. Supreme Court

· Decides arguments about the meaning of laws
· Rules on how a law should be applied- these rulings must be followed by lower courts when making decisions in other cases
· Decides whether a law or executive action violates the Constitution, and therefore, is illegal
· Makes decisions in disagreements between executive and legislative branches about laws that have been passed
The Outcome:    Even though the work of the federal government is conducted in the form of job-sharing (each branch has its own responsibilities), the Founding Fathers still were uneasy.  They did not want one branch to become more powerful than another.  They wanted to check powers as well as balance out responsibilities.  Therefore, they gave each branch a power over the other two to make sure each branch kept to only its job.  This checks and balance system has evolved over the years and keeps each branch of government honest about its powers and job performances.  For the most part, it prevents an abuse of our democracy by preventing dangerous power grabs by those who govern.
Checks that Balance the Powers
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Lesson Plans for Three Branches of Government
Division of Labor Means Division of Power

Lesson Plan 1:  Whose Job Is It?
Recommended time:  15 minutes

Objectives:  Students will

· Identify the various authorities belonging to each branch of government
· Label the authorities belonging to each branch of government

Directions:  In the boxes below identify which branch of government has the job or the authority. Use an “E” for executive; “L” for legislative, and “J” for judicial
	Makes laws
	Impeaches a president
	Vetoes laws
	Ratifies treaties

	Declares laws unconstitutional
	Interprets the laws


	Creates taxes
	Carries out the laws



	Declares war
	Overrides vetoes
	Negotiates treaties with other countries
	Increases or decreases taxes

	Appoints judges
	Approves the budget
	Confirms presidential appointments
	Is Commander-in-Chief of armed forces

	Writes and debates bills
	Can recommend legislation
	Makes decisions in disagreements between branches
	Can judge constitutionality of executive actions

	Creates lower courts
	Can impeach judges
	Approves 
appointments of judges

	Oversees commerce


Lesson Plan 2:  Teach to the Test/Crossword Puzzle
Recommended time:  45 minutes 

Objectives:  Students will

· Generate test items and a crossword puzzle related to separation of powers and checks and balances

· Apply their understanding of separation of powers and checks and balances 
· Evaluate their understanding of separation of powers and checks and balances

Directions:

1.  Have students create their own 15-point, multiple-choice quizzes on separation of powers and checks and balances.  Make sure each question has three possible choices, with one, of course, being right. 

2.  Exchange the quizzes among students.  Each is to take another student’s quiz.  Return the quiz to the creator for scoring.  Do students need to debate the answers?
3.  Try one more approach. Each student is to create a crossword on the different branches of government.  Again, exchange the crosswords among students.  How many students got all the clues correct?

Lesson Plan 3:  Creative Writing Time

Recommended time:  45 minutes with extended time for presentations

Objectives:  Students will

· Apply their understanding of separation of powers 
· Compose news reports showing their understanding

· Identify and discuss news stories relating to separation of powers

Directions:  

1.  Look at the following words:

Veto

Presidential appointment

Commander-in-chief
Congress debating/passing a bill

Unconstitutional

Supreme Court
Purse strings

2.  Pretend you are a reporter for your favorite TV news source –MSNBC, CNN, Fox News, or local paper.

3.  Make sure to include the seven ideas above to create a breaking news story involving the three branches of government.  Obviously, you can use more terms you have learned but create and expand a story around at least these ideas.  You might want to start your story by writing…


Today in Washington tension was high when President…

4.  Share your stories.  Did they seem real?  Did you use the phrases accurately?  

5.  As an added challenge, check online to find a current news story where any or all of the terms above are used.  Bring the story to class to share and discuss how it reflects the branches of government and possible checks and balances.  Cite your sources.
Three Branches of Government

A Constitutional Blueprint

Bill Me for My Idea - Making Laws
Background Story:  The U.S. Congress met for the first time in New York City on March 4, 1789.
· The Constitution outlined a form of government, but the Congress had to fill in the details.

· Its first acts were to set up the rules and procedures for the House and Senate.

· It determined the roles of its officers- Speaker of the House and President of the Senate.

· First law ever passed by Congress created the oath of office for Congress, state legislators, federal executive officers, and state and federal judges.
· Departments of State, War, Treasury, a temporary post office, and a federal judiciary were established.

· Laws providing for lighthouses and expenses to negotiate with Indian tribes were also passed.

· An attempt to locate a capital failed in the first Congress.

· Congressmen received $6 a day and spent several months a year living away from their livelihoods and family.

· While in office during the 1790s, one-third of the members in the Senate resigned – serving was an honor but too much of a hardship.

· “Scarcely a day passes without some striking evidence of the delays and perplexities springing merely from the want of precedents,” wrote Representative James Madison.

· A system evolved over time, however, where anyone’s idea could become the law of the land. 
Steps in Making Laws:  
1.  Start with an idea 
· Anybody can suggest an idea to be made into a law.  
· Members of Congress may propose ideas on their own and/or ideas of their constituents- the people they represent like you and me. 

· The president can also suggest ideas.
2.  Introduce the idea as a bill
· Any member of Congress (House or Senate) writes the idea and sponsors it.
· The bill is placed in a hopper (a wooden box) and assigned a number (e.g. HR 1 if it was introduced in the House or S1 if it was introduced in the Senate).
3.  Goes to an appropriate committee for study

· The committee members review the bill.

· They seek expert input from witnesses who testify before the committee.

· They can let the bill die if they don’t like it.

· They can change the bill and send it on if they think it should be approved by the entire House or Senate.

4.  Is sent to the full House or Senate depending on where it first originated
· Members debate the bill’s content and its worth.
· Members can propose amendments (changes) to the bill. 

5.  Is voted on

· Once the debate is finished, members vote.
                  Viva Voce (voice vote)

                   Division (stand to be counted)

                   Recorded (write down your “yea” or “nay”)
· If it is passed, it is sent to the other chamber (House or Senate).
· If it fails, the bill dies.
· A bill can be rejected and returned to committee for further study.

6.   Goes through the same process in the other chamber

· Committee

· Full floor debate

· Vote

7.  Goes to a conference committee if there are differences in the bill passed by both chambers
· Committee works out any differences between the two chambers.
· Both the House and Senate must vote on the changes so that the final bill voted on by both is identical.
· If the bill is passed by both, it then goes to the president.
8.  Is delivered to the president

· President can sign the bill into law.
· He can veto (doesn’t approve) the bill.
· He can just let it become law without his signature (pocket veto).
· If he vetoes the bill, it goes back to Congress.  Both the Senate and the House must have a 2/3 majority vote to override his veto.

9.  Becomes a law

· Once the president signs the bill or uses a pocket veto, the bill becomes law.
·  If the Congress overrides the veto, the bill becomes law.
The Outcome:  Congress has passed more than 20,000 statutes (laws) since 1789. Approximately 200-600 laws have been passed during each of its 112 two-year sessions.  Sometimes the House debates and votes on a bill in a single day while the Senate may debate for weeks on the same bill before voting.  
The Founding Fathers wanted the House and Senate to be different in how each one approached legislation.  The House is to represent closely the will of the people, to represent smaller groups of people living in defined districts.  A representative often votes on a bill because of its impact on his or her local district.  Since representatives are up for reelection every two years, they maintain close contact with their local constituents since they are in effect always running for office.
Senators, elected for six-year terms, often look at the long-term effects of a bill instead of voting on the short-term passions of public opinion.  Plus, with only two senators per state, they represent larger and more diverse populations.  They often look at the full impact of a bill on the nation as a whole before deciding.
Debating and compromising are at the heart of bills becoming laws.  Yet, dividing Congress into two chambers that are not carbon copies is just another way of employing “checks and balances.”  With different takes on bills, both the House and the Senate can look both short term and long term at legislation when they both vote “yea.”  The result is legislation that both of these diverse bodies believe is in the best interests of the people and the United States.

Lesson Plans for Three Branches of Government
Bill Me for My Idea - Making Laws
Lesson Plan 1:  Become an Expert
Recommended time: 45 minutes with extended time for research

Objectives: Students will
· Review the process of a bill becoming a law

· Identify and define concepts relating to the process
· Compose in writing definitions of each concept
Directions:
1.  Basically, enacting a law follows a nine-step process.  Review the nine steps.
2.  Research individually or in groups of two the following words.  Or, divide the words up among groups of two.  Cite any sources you use.
     Lobbyist

     Filibuster

     Cloture

     Enrolled bill
     Bills- private and public

     Resolutions – simple, concurrent, joint
     Sponsorship

     Mark-up session

     Clean bill

     Discharge petition

     Quorum
     Rider

     Compromise

     Suspension of the rules

     Motion to recommit

     Motion to table

     Standing committees

     President Pro Tempore

     Speaker of the House

     Majority leader

     Majority whip

     Minority leader
3.  Develop flash cards for each word.  Put the word on the front.  Then put its meaning on the back along with its purpose in the nine-step process.

4.  Discuss with the class using your flash cards these terms and their effects on making laws. 
Lesson Plan 2:  Please Amaze Me
Recommended time: 45 minutes with extended time to complete projects

Objectives:  Students will

· Craft a visual project revealing their understanding of the law-making process

· Apply their understanding kinesthetically 
· Challenge other students’ understanding by means of competition
Directions:

1.  Choose one of the following activities to show off your knowledge about making laws.
· Develop a maze of how a bill becomes a law

· Develop a board game of the process

· Create a PowerPoint for a speaker to use in a talk on this topic
· Design a brochure for people who want to become American citizens

· Create answers, categories, and points to play “Congressional Jeopardy”
· Devise a bulletin board for your classroom on the process
· Create a cartoon/characters on how a bill becomes a law

· Take a fairy tale approach or develop a children’s book with pictures to explain what Congress does

· Design a mobile to hang from the classroom ceiling

· Create a GPS taped voice for maneuvering a bill through Congress
· Create a YouTube video
2.  Divide up into two teams for a game of Pictionary or Charades.  Put into a “hopper” words or phrases that suggest different steps of the legislative process.  You may want to include some of the flashcard words from Lesson Plan 1.  A team member is to pick from the hopper one of the cards and either draws out the concept on the board or tries to act it out so his team members guess the word or phrase.  Give each person 120 seconds to do the word.  Tally up the times for each team.  Lowest number of team seconds wins.
Lesson Plan 3:  Bill Me
Recommended time:  Two 45-minute periods or one 90-minute block

Objectives:  Students will

· Identify topics for which laws need to be written

· Research a chosen topic

· Demonstrate their knowledge of the law-making process by writing a bill about the topic and debating it

· Evaluate verbally the difficulty of this activity

Directions:
“If only there were a law…” is a phrase sometimes heard when people are upset about what is happening around them.  Now is your chance to “legislate” what you would like to see happen. 

2.  Break up into small groups to research a topic you think there ought to be a law about.  Research something you think affects students your age. For example,
· Bullying in schools

· Start times in schools

· All male schools or all female schools

· Harassment online or in the school building
· Teen sexting

· School lunches

· Required classes

· School uniforms/dress code/hot topic now present in your building
· Tagging/vandalism
· Cell phone use/texting in schools

· Searching personal backpacks and lockers
 3.  Develop a bill once you have researched your topic.  Cite any sources your use.  Consider the Who? What? When? How? and Why? of your bill.  You need to determine exactly who it will affect, how it will be carried out, when it will be in effect, and what will take place if it is not carried out.  Also, you will need to come up with arguments as to why your bill is important.  Other students might be recruited as witnesses to testify in support of your bill, and the teacher might identify students to oppose your bill.
4.  Present your bills in class for debate and vote on each bill.  You may even want to assign leadership roles for this simulation and review some basic parliamentary procedure.

5.  Was researching the bill, writing it, and coming up with arguments in support hard to do?  

6.  For models of current bills and answers to FAQs about the legislative process visit
www.govtrack.us/Congress/bills/   or www.congress.gov/help/learn-about-the-legislative-process
Lesson Plan 4: TODAY’S CITIZEN- THE INTERNET
Recommended time:  20 minutes with extended time for research

Objectives:  Students will

· Read and evaluate an internet message

· Generate researched responses to social media’s influence on Congress
· Appraise verbally social media’s effects

Directions:  
1.  Today’s citizens are using the Internet and other social media to influence Congress and to suggest legislation by first engaging citizens.  The following chain email about limits on Congress has been spreading for a few years now.  

1. No Tenure / No Pension. 
A Congressman collects a salary while in office and receives no pay when they are out of office. 

2. Congress (past, present & future) participates in Social Security. 
All funds in the Congressional Retirement Fund move to the Social Security system immediately. All future funds flow into the Social Security system, and Congress participates with the American people. It may not be used for any other purpose.

3. Congress can purchase their own retirement plan, just as some Americans do. 

4. Congress will no longer vote themselves a pay raise. Congressional pay will rise by the lower of CPI or 3%. 

5. Congress loses its current health care system and participates in the same health care system as the American people do. 

6. Congress must equally abide by all laws it imposes on the American people. 

7. All contracts with past and present Congressmen are void. 

The American people did not make this contract with Congressmen. Congressmen made all these contracts for themselves. Serving in Congress is an honor, not a career. The Founding Fathers envisioned citizen legislators, so ours should serve their term(s), then go home and back to work. 

If each person contacts a minimum of twenty people, then it will only take three days for most people (in the U.S.) to receive this message. 

2.  As a class, discuss the following questions:

· Is the Internet affecting the way legislation is introduced and passed in Congress?  If so, how?
· Will social media change the way our representatives do business?  What are the positives?  The negatives?

3.  Research the effects of social media on Congress. Cite any sources you use.  Below are two sites that give good background information.
· www.congressfoundation.org  -   Under Projects at the bottom of the website turn to Communicating with Congress and read the two reports: “Social Congress:  Perceptions and Use of Social Media on Capitol Hill” and “How the Internet has Changed Citizen Engagement.”
· www.pewesearch.org/internet/2020/07/16/congress-soars-to-new-heights-on-social-media/
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The Fourth Branch – You the Voter

Background Story:  The right of all citizens to vote is not explicitly guaranteed in the Constitution.  Surprised?  Also, no provision of U.S. law - even the 1965 Voting Rights Act - affirmatively guarantees you the right to vote either.  What is guaranteed then?

· Constitutional Articles I and II describe only how members of the House and Senate, as well as the president and vice president, are elected.
· The 15th, 19th, 24th, and 26th Amendments only prohibit discrimination on the basis of race, sex, language, ethnicity, religion, and age.

· The U.S. Supreme Court in Bush v. Gore ruled “the individual citizen has no federal constitutional right to vote electors for the President of the United States.”

· States and local governments control basic voting rights that can differ because more than 13,000 jurisdictions set their own requirements and procedures.
· On July 2, 1776, New Jersey gave "all inhabitants" of adult age with a net worth of 50 pounds the right to vote.  But in 1807, it limited the vote to only "free, white males," so women property holders could not vote.  It was not until 1920 that women finally got the right to vote.
· If you are a citizen, 18 or older, you can vote in local, state, and national elections, but your state will determine, when, where, and how you exercise that right.
· In 2000, only 51% of registered votes cast a ballot.  In 2020, voting turnout grew to 66.8% during a highly contested election between Biden and Trump.  But the highest turnout ever was in 1876 when 82.6% of the electorate cast ballots and Hayes won.  Voter turnout is still one of democracy’s biggest problems.
· Voting makes a difference.  When the Senate voted on allowing Texas to enter the union, statehood was determined by only one vote.  Also, Gore would have been elected president over Bush in 2000 if he had only received 279 more votes in the state of Florida.
· Constitutional amendments do make a difference.  At one time African-Americans, Native Americans, women, and 18-years-olds could not vote even though they were citizens.
· If you are not old enough yet to vote, you can participate in the process by campaigning for candidates, volunteering in support of causes, registering voters, and telling others your opinions so they may think twice about how they vote on any given issue.
The Outcome:  Voting is essential to democracy. You are “the fourth branch” that ultimately determines whether the other three branches work.  That is, democracy is rule by the people, and one way citizens can rule is to vote.  By voting you give your consent to be governed. When you do not like what a senator, a representative, or a president is doing, you take that consent away by voting them out of office. You even have the right of referendum.  If you do not like laws that have been passed by a legislature, you can vote to repeal those laws.  You hold the ultimate power in the check and balance system only if you vote.
Lesson Plans for Three Branches of Government

A Constitutional Blueprint
The Fourth Branch – You the Voter
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Lesson Plan 1:  A Survey – A Vote

Recommended time:  30 minutes

Objectives:  Students will

· Estimate the extent of identified factors in our democracy

· Estimate the importance of identified factors in our democracy

· Defend verbally their estimations
Directions:  
1.  Take the following survey by ranking the degree to which each factor is present in our democracy: (1= never, 2=somewhat, 3=always).
· All people are equal_____
· Majority rules but minorities have rights____
· Citizens vote for their political leaders____
· Citizens know what they are voting about____
· Citizens have freedom of speech____
· Citizens can criticize their government without repercussions____
· Political leaders represent the needs, opinions, and attitudes of the people____
· Political leaders vote for what they think is right, even if it means going against opinion polls____
· Citizens are patriotic____
· Most citizens vote____
· A two-party system (Republicans and Democrats) ____
· The necessity of compromise when making laws____
· Equality of opportunity____ 

· Equality before the law____
2.  Take the survey again.  This time, however, rank each factor as to how important it is in making a democracy function.  Discuss your answers for both rankings.
Lesson Plan 2:  Your State – Your Vote

Recommended time:  45 minutes with extended time for research

Objectives:  Students will

· Outline Ohio’s voting laws and methods
· Identify issues and concerns in Ohio’s 2004 election

· Generate their own ideas for ensuring fair and easy voting methods

Directions:

1.  Research Ohio’s voting laws and methods.

· What do you have to do to register to vote?  What requirements are there?
· Do you need to show identification when you go to the polls?

· What kind of equipment is used when voting? How is it allocated among precincts?

· How can you become a poll worker?  How are poll workers trained?  

· What is the difference between primaries and general elections?

· Could you be told you are not allowed to vote on Election Day?  If so, why?

· Do you have to belong to a political party to vote?
· What is provisional balloting?  How does it work?

· Can criminals vote?  

· Are there any laws being debated in the state legislature affecting voting methods in the state?
· What are the rules for mail-in voting? Should the rules change? Should unusual circumstances (COVID-19 pandemic) change the rules in any given election year?
 2.   In Ohio during the 2004 presidential election important decisions about voter registration and provisional ballot requirements were left to the Secretary of State, who was also the Chair of the Bush campaign in Ohio. 
Research what happened in Ohio’s 2004 election.  What were some of the issues and problems with ensuring people’s right to vote?   You can also check out the voting problems in Florida during the 2000 presidential election. What about all of the expressed concerns during the 2020 election? Was voter fraud a real issue?
Brainstorm ways of making voting easy and fair for all citizens.  Is it now?  Do people really have the right to vote in all 50 states?  What obstacles might exist that makes voting hard or impossible for people?

Lesson Plan 3:  A Democratic Classroom
Recommended time:  Two 45-minute classes or one 90-minute block

Objectives:  Students will

· Apply their understanding of how the U.S. Constitution defines government

· Produce their own constitution for a democratic classroom

· Contrast and compare their constitution to the U.S. Constitution

· Evaluate verbally their product and its effectiveness

Directions:

1.  Your classroom has now been declared an independent state free from all existing school rules and procedures. 
2.  As a class, you first need a constitution that governs how the class will be run.  Your teacher will be the presiding officer as you will debate what needs to be written.  Consider making choices about…
· Branches of classroom government

· Powers to be given to certain branches

· Rights to be given to classroom members that are just and fair to individuals and to the classroom community as a whole
· Checks and balances so the classroom can run smoothly, freely, and fairly for all

· Enforcement powers- what happens if people don’t act right or do homework, for example
· Voting procedures and rights (referendums?)

· Laws and how they will be created and carried out

3.  As your model, use the U.S. Constitution and any research you do on the Internet.  After the Preamble, the U.S. Constitution is divided up into Articles and Amendments. Make decisions about what would be included in your articles and your Bill of Rights.  You may even want to use the Constitution’s Preamble by changing a few words.  Of course, agreement will have to be reached on any changes.


We the Students of Period 3 Problems of Democracy class, in order to form a more perfect learning environment…
4.  Discuss what happened as you established independence. 
· Was it easy? 
· Did you get upset about the way things progressed? 
· Did you ever want to give up and quit? 
· Are there certain situations where a U.S. style democracy really would not work?  Why or why not?
Lesson 4:  Voting History
Recommended time:  Extended time for research and writing

Objectives:  Students will

· Research voting issues during a specific historical period or an amendment dealing with voting issues

· Summarize the research in writing
· Describe orally the research to the entire class

Directions:

1.  Choose one of the following ideas to research and remember to cite any sources you use. 
· The right to vote during a specific time period

· 1789-1840
· 1840-1865

· 1865-1900

· 1900-1965

· 1965-2000
· 2000- 2020
· 2020-Present
· One of the following amendments dealing with voting
· 15th
· 19th
· 24th
· 26th
2.  Write about what you learned by focusing on who was allowed to vote and what was  basically happening in the country at that time, what problems/challenges concerning voting existed during the time period or when the amendment was being debated, and how the problems were eventually resolved.  Report back to your class what you have learned.
Lesson Plan 5: Individual Voting Histories

Recommended time:  Two 45-minute classes or one 90-minute block with extended time for interviews and recordings

Objectives:  Students will

· Generate interview questions

· Organize an interview for two different voters

· Record interviews

· Share recorded results in class and analyze the voters’ experiences

Directions:

1.  Select two very different people for this assignment.  Choose two people who come from different age groups, backgrounds, political parties, and so on.

2.  Interview and record their experiences with voting.  As a class, brainstorm questions you could ask about people’s voting histories and memorable experiences they have had.  
· Has anyone had trouble with voting, even once they get in the booth?  
· Has anyone ever regretted his vote?  
· How do you prepare to vote and what do you read or listen to for information?

· How do you feel about voting and our form of democracy? Can you express its importance to you?  
· Do you think voter suppression exists?  If so, how so?

· How do you feel about changing U.S. demographics as it relates to voting?

· What do you think about political campaigns that take place before your vote is cast? 
3.  Share your recordings in class.  
· Did you draw any conclusions about the voting process after listening to others?  
· Were the experiences mostly similar?  
· Were some unique?  
· Did they have faith in our voting system?  Why?
Lesson Plan 6:  Anybody For Repeal?
Recommended time:  45 minutes with extended time for research

Objectives:  Students will

· Identify the means for repealing a law
· Search the Internet for various laws that have been repealed or for actions initiated by voters
· Distinguish between fact and opinion pertaining to repeals and initiatives
Directions:  Many people feel it is easier to enact a law rather than to repeal it.  Yet, many states, Ohio included, have referendums, ballot initiatives, measures, and amendments to the state constitution that allow people to vote directly on repealing laws.  
1.  Divide a large sheet of butcher paper into three columns: Referendum - Facts - Opinions.

2.  Using Project Vote Smart and The Initiative and Referendum Institute (both found online) choose a ballot issue from any state that interests you.  You will find past issues dealing with marriage laws, medical use of marijuana, gambling, minimum wage, abortion, racial issues, tobacco use, animal rights, restroom use and government finances, just to name a few.

3.  Find an article about the issue to tack on to the butcher paper under “Referendum.”  In your own words, give a one-sentence summary of what the issue is and draw a cartoon picture about the issue.

4.  Under “Facts” list everything you have found out about the initiative that is true.  You will have to read carefully to make sure you are not quoting opinions disguised as facts.

5.  Under “Opinions” write out how you would vote and why.  Sign your name.

6.  As a class, discuss each referendum, what you found out about it, and your vote.  You may also want to discuss how the referendum actually turned out.
Lesson Plan 7:  Don’t Like That Law
Recommended time:  30 minutes with extended time for research

Objective:  Students will

· Research on the Internet the history of Ohio’s 2011 Issue 2
· Distinguish the difference between facts and opinions about Issue 2

· Vote their preference by relating supportive arguments

Directions:  During the 2011 election Ohioans had a referendum on the ballot about Senate Bill 5 – collective bargaining.  The referendum was known as Issue 2
1.  Divide a large sheet of butcher paper into three columns:  Referendum - Facts - Opinions.

2.  Go online to research this ballot measure and its history.  This time, however, each student is to find an article about SB5 and Issue 2, write a one-sentence summary of the article and draw a political cartoon next to the summary. Place these articles/summaries/cartoons under the “Referendum” column.

3.  Find as many facts as you can in your article and write them out under the “Facts” column.

4.  Under “Opinions” write out how you would vote and why. Sign your name.

5.  As a class, discuss the referendum, what you find out about it, and your vote.  Also discuss how this referendum may affect you.  After hearing what everybody has to say, vote again. 
· Can you pinpoint exactly what influenced your vote, especially if you changed your mind? 
· Did it pass in your class?  
· Did it pass in the state?
6.  Many other Ohio ballot referendums have been suggested over the years, some never getting the number of signatures necessary to be put on the ballot.  By researching www.ballotpedia.org>Ohio  and putting in any given year, you can research issues such as the legalization of marijuana, national popular vote for president, and redistricting in Ohio.  Use the same process as you did for the collective bargaining referendum to determine whether these issues should be brought forth for a public vote.
THREE BRANCHES OF GOVRNMENT 
A Constitutional Blueprint
SEPARATION OF POWERS

Relevant Case – United States v. Nixon (1974)
Background Story:  Three branches of government are established in the Constitution.  The Legislative Branch (Senate and House of Representatives) has the power to enact laws.  The Executive Branch (president and staff) has the power to enforce the laws.  The Judicial Branch oversees the court system with the U.S. Supreme Court ultimately determining whether the laws passed and the enforcement used to carry them out are constitutional.
This separation of powers was challenged in 1972 when five men illegally broke into the Democratic National Committee headquarters at the Watergate apartment complex. As the case unfolded, these men were eventually connected to President Nixon’s re-election committee.  Authorities began to investigate Nixon and his staff for covering up the break-in, also an illegal act. As a Senate Watergate Committee conducted hearings, evidence mounted against the president that he was indeed covering up his actions. The committee discovered that President Nixon recorded many conversations with staff members.  It wanted to know if any of these conversations tied President Nixon to the illegal break-in and cover-up.  
· A U.S. District Court issued a subpoena for the tapes at the request of a special prosecutor investigating the break-in.
· The President’s lawyers filed a motion against the subpoena.
·  President Nixon claimed executive privilege to keep others from hearing the tapes.

· Several court battles ensued.

· The conflict eventually reached the U.S. Supreme Court.
Legal Problem:  Can a president, as he exercises presidential authority, keep conversations and information confidential?
Arguments for the Special Prosecutor:

· The recorded tapes might have information about the break-in and cover-up.
· This information cannot be obtained through any other sources.

· Executive privilege - the president’s power to deny information to the legislature or the courts that it deems confidential- is not absolute.
· The scope of the privilege should be determined by the courts and not by the Executive Branch.
· President Nixon cannot claim this privilege if the information may be essential to a criminal prosecution.

Arguments for the President:  

· The tapes contain confidential conversations between the President and his advisors.  These conversations are not for public view.
· President Nixon claims that this privilege is absolute under the separation of powers doctrine.  The Judicial Branch has no power to subpoena the tapes. 
The Outcome:  

· A unanimous (9-0) U.S. Supreme Court rules that Nixon must comply with the subpoena and provide the tapes.
· The doctrine of separation of powers has its limits.
· The limits should be determined by the courts and not the president.
· The tapes’ information does not directly relate to President Nixon’s exercise of his authority granted under Article II of the Constitution.
· A claim of privilege cannot block information relevant to a criminal prosecution.
· Any president, just like any other citizen, must obey lawful court orders.
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Lesson Plans for United States v. Nixon
Lesson Plan 1:  Branching Out
Recommended time:  Two 45-minute classes or one 90-minute block

Objectives: Students will use their own words to chart a definition of federalism

· Secure an editorial about separation of powers summarizing it in a written paragraph
· Illustrate, as a political cartoon, their summaries

Directions:
1.  Divide into pairs and have students using the web and/or textbooks fill in the following organizational chart in their own words.  Students can also reference the first three articles of the Constitution.
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2.  Each pair should then find a current editorial about separation of powers.  Remind students that blogs are not editorials. Each pair should summarize the editorial in a written paragraph and discuss the editorial and summary with the class.  What problems or tensions exist today among the three branches of government that cause people to editorialize about these problems?  How does our system of government resolve these tensions?  What part do citizens have in resolving these concerns?
3.  Search the web for current political cartoons found on editorial pages.  Using the written editorial they found, students should create a political cartoon to accompany it.

Lesson Plan 2:  Behind Executive Power

Recommended time:  45 minutes

Objectives: Students will
Apply the meaning of executive privilege to presidential roles

· Evaluate verbally the application in each of the roles

· Draw conclusions about the use of executive privilege

· Extrapolate the concept of executive privilege to other leadership positions

Directions:  

1.  Discuss the chief roles of the president and what each role means.


Chief of State


Chief Executive


Chief Diplomat


Commander-in-Chief


Chief of the Party


Chief Legislator


Chief Guardian of the Economy

2.  The concept of “executive privilege” does not appear in the Constitution but has been recognized as protecting Executive Branch discussions from other branches of government and the public. 
· Why do presidents argue for executive privilege?

· Why should citizens allow a privilege that is not included in the Constitution?  

· Can you give examples of why it may be necessary?
· What reasons are there for doing away with executive privilege?

· How might a president abuse this power?

3.  Go through each presidential role again.  Should executive privilege apply in each of the roles?  Why or why not?

4.  Should legislators have a limited form of privilege (discuss national security matters behind closed doors)?  
5.  Should the U.S. Supreme Court be able to discuss behind closed doors before it makes a ruling?  Or, should discussion be totally public?
6. Think about policies that your individual school or school district may be considering that would affect students.

· Should teachers talk privately as a staff about school concerns and policies?  
· Should school boards discuss school district public matters in private?  
· Should students and parents be allowed to know what school officials are thinking and discussing before they act?   
· Should there be a difference as to what local governments can do versus what the federal government can do in terms of making information public?
Lesson Plan 3: Executive Privilege - A Life of Its Own
Recommended time:  20 minutes
Objectives:  Students will

· Read examples of the use of executive privilege
· Appraise the validity of its use in each example

Directions:  

1.  The following examples are recent uses of executive privilege and separation of powers.  You be the judge.  Would you allow the privilege?

· Bill Clinton invoked executive privilege to keep the health care task force discussions held by his wife Hillary Clinton shielded from federal open meetings laws.

· President Clinton was sued for sexual harassment and sexual assault that allegedly occurred before he was president.  The President wanted the civil trial delayed until he left office.  He claimed that the trial would interfere with his duties as president and that court proceedings while he was in office were contrary to the doctrine of separation of powers.
· George W. Bush, early in his presidency, pleaded executive privilege, blocking efforts to investigate his predecessor Clinton's role in a fundraising scandal involving campaign contributions from non-U.S. citizens.
· President Bush then invoked executive privilege for himself to thwart attempts by Congress to investigate his own administration's firing of U.S. attorneys, missing White House emails, and a cover-up of the friendly fire death of U.S. Army Ranger and former NFL star Pat Tillman.

· President Bush invoked executive privilege to prevent releasing notes from the Vice President's Energy Task Force meetings and to prevent releasing what and when they knew about Hurricane Katrina's destructive potential.
· Before President Bush left office in 2009, he wrote he was continuing executive privilege for his staff member, Karl Rove. If Congress should subpoena Rove in the future to appear before it or to turn over any documents relating to Rove’s time in the White House, Bush argued that Rove need not do so.  Bush was continuing to assert executive privilege over any testimony by Rove - even after he left office.

· Two reality television wannabes got by Secret Service at a state dinner and shook hands with President Obama.  Congress wanted to know how such a breech of security could happen and asked to have the President’s social secretary testify.  Based on separation of powers, the White House said that the social secretary would not testify in front of Congress as to what happened.
· President Trump during his first impeachment trial threatened to evoke executive privilege when it came to calling witnesses. Trump’s lawyers argued that calling current and former officials to testify would not give the president the protection to receive confidential advice and to trade views freely with his advisors. Trump also often invoked executive privilege to block congressional investigators from getting access to certain documents and witnesses on many other government matters, thus setting up conflict between two branches of governments.
· Lesson Plan 4: Finally a Law about Executive Privilege
Recommended time:  45 minutes

Objectives:  Students will

· Review executive privilege’s intent

· Argue any limitations of executive privilege

· Convert executive privilege’s intent into a law

Background:  Presidents use executive privilege to shield their staffs from congressional or legal inquiries. They argue that staffers may not give candid advice. Since The United States v. Nixon, lower courts struggle with two questions. (1)  Is executive privilege restricted to communications involving just the president and vice president personally, or does it include all White House staff or even the entire Executive Branch?  (2) What must a congressional committee show to overcome a president’s use of executive privilege? 
Directions:

1.  Form a congressional committee charged with introducing a bill about executive privilege and its limits.

2.  Consider all aspects of the issue- from national security matters to personal discussions with the president.  Make sure your bill addresses the two questions above.

3.  Debate your bill with other class members’ bills. Choose one bill or combine aspects of all bills.  Will the president sign or veto the result?    
4.  Consider whether there should be any executive privilege at all.  Some people argue that the president’s political appointees are public servants who are paid by taxpayers.  
· Should what they do and say on the public payroll be open to the public, to the courts, and to congressional oversight?

·  Do you agree that separation of powers should include executive privilege?
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Separation of Powers – A Constitutional Blueprint

Historical Case – Marbury v. Madison (1803)

Background Story:  The Constitution was only 16 years old when it was significantly tested.  Three branches of government were established, but the Founding Fathers never said who would have final say about constitutional issues.  When a political feud began between the out-going president, John Adams, and the incoming president, Thomas Jefferson, somebody had to decide who was right and who had the power to interpret the Constitution.
· As a lame duck president, Adams appointed 58 people to open government jobs, including William Marbury.  

· These people could not start their jobs until they had signed papers from Adams in hand.
· Marbury’s papers did not get delivered to him until after Jefferson took office.

· Jefferson told his Secretary of State, James Madison, not to deliver the papers to Marbury.  He wanted to appoint someone else.

· Marbury sued Madison.  He went directly to the U.S. Supreme Court and wanted to force Madison to deliver the paperwork.  He would have been in the job working if the papers had been delivered on time so he thought he deserved the job.
Legal Problem:  Whose job was it?  Could one branch of government (the U.S. Supreme Court) order another branch of government (the president) to do something? Who would have final say?   
Marbury’s Arguments:

· The job was his.  He was legally appointed to the job even though the paperwork was delayed.  
· Jefferson did not have the right to undercut Adams.  Adams had a legitimate right to make the appointment before he left office.
· Congress’s Judiciary Act of 1789 (the establishment of a judicial system) gave the U.S. Supreme Court the power to tell another branch of government what to do.  Thus, the U.S. Supreme Court could order Jefferson to make the appointment.
Madison’s Arguments:
· The Judiciary Act did not give absolute power to the U.S. Supreme Court to rule over other branches of government.  
· The U.S. Supreme Court cannot rule on this case because it should not have been brought to the court in the first place. 
· The Court did not have the right to tell President Jefferson what to do.
The Outcome:

· Marbury never got the appointment even though the U.S. Supreme Court said he had a right to it.
· Instead, the Court ruled the Judiciary Act of 1789 unconstitutional.  Supposedly, the Act gave the U.S. Supreme Court the power to force another branch of government to do something.  However, Congress cannot give powers, only the Constitution can, and the Constitution did not give the U.S. Supreme Court this power.  Therefore, the Court could not constitutionally force Jefferson’s hand.   If the Court tried to do so, Jefferson would have ignored the order.  A showdown between two branches of government was not what a young country needed.
· Marbury v. Madison, however, did establish a precedent – a legal decision that serves as an example in later court cases.
· The Court now had the right to review laws of Congress and acts of the president.
· If the Court deemed a law unconstitutional or a presidential action unconstitutional, it could overrule them.  This is known as “judicial review.”

· Chief Justice Marshall wrote at the time that the Constitution is the “supreme law of the land” and that the U.S. Supreme Court had final say over its meaning.
· Jefferson won the battle, but the Supreme Court won the war.  It defined distinct separation of powers that still holds true today.  Neither the president nor Congress can rule on the Constitution’s meaning, only the Supreme Court can.
Lesson Plans for Marbury v. Madison
Lesson Plan 1:  Review Judicial Review

Recommended time:  45 minutes

Objectives:  Students will
· Define the meaning of judicial review

· Read short summaries of U.S. Supreme Court cases involving judicial review

· Appraise the results of each review

· Apply the result to schools

Background:  The legacy of Marbury v. Madison is that the Supreme Court has the power to interpret our laws and overrule any found in conflict with the Constitution.  It alone determines what the Constitution means.  It alone can overrule a law or a presidential action that is constitutionally questionable. Marbury v. Madison defines more clearly separation of powers by giving judicial review to the courts.  We may take judicial review for granted today, but in 1803 it was an unknown.
Directions:

1.  Each of the following Supreme Court cases came about as a result of judicial review.

2.  Read the short synopsis of each case and brainstorm answers to the questions that follow.

· Plessy v. Ferguson (1896) Louisiana’s state law said that blacks and whites had to ride in separate train cars.  The law was challenged, but in 1896 the Supreme Court said it was constitutional to keep different races apart if the services provided to both were equal, thus the famous “separate but equal” doctrine.  Suppose this ruling was still in effect. 
 (1) What would your life at school look like? 
 (2) What would your community look like? 
 (3) What could your government make you do?
· Brown v. Board of Education (1954) In a unanimous (9-0) decision the Supreme Court overturned Plessy v. Ferguson declaring state laws separating blacks from whites in schools was unconstitutional.  It was a real blow to state-sponsored segregation in any form.
(1)  How is your school day different because of this case?

(2)  Why can something be constitutional in 1896 but unconstitutional in 1954?

· Tinker v. Des Moines School District (1969) Denying a student the right to free speech in school is unconstitutional unless his or her free speech is disrupting school activities.

(1)  What kind of “free speech” is allowed in school because of this ruling?

(2)   How would your school look if you did not have this right?

(3)  How do you think free speech could be disruptive to school activities?
      What might be some examples?

· Ingraham v. Wright (1977) Schools and states can use corporal punishment if they so desire.  The Supreme Court ruled that reasonable physical discipline at school is constitutional; it’s not “cruel and unusual punishment.”  Many states still allow paddling even though they urge school officials to be cautious and use restraint.
(1)  Do you agree with this ruling?  Should corporal punishment be constitutional?

(2)  If your school allows corporal punishment, how does it affect your school?
· New Jersey v. T.L.O. (1985) A search of students and their belongings at school is unconstitutional unless a principal has a good reason for the search (discipline and safety) and unless the search does not go too far or is not too personal.

(1)  In what ways does this ruling protect you at school?  In what ways does it not? 
(2)  Can you brainstorm reasons why the Supreme Court may overturn this ruling as it did with Plessy v. Ferguson?
· Hazelwood School District v. Kuhlmeier (1988) The school principal did not allow two articles students had written to be included in the school paper. He thought they were too sensitive.  The students sued claiming their First Amendment rights to free speech were violated.  The Court ruled against the students stating that a school newspaper isn’t a public forum where anyone can voice an opinion.

(1)  Does this ruling contradict Tinker v. Des Moines School District?
(2)  Why would a sensitive topic override a person’s right to free speech?

· Santa Fe Independent School District v. Jane Doe (2000) When this school district allowed a student chaplain to lead a prayer over a PA system during football games, the Supreme Court ruled this action as unconstitutional.  It said that students were being placed in a position of having to participate in a religious ceremony, thus violating the First Amendment.
(1)  Read the First Amendment on separation of church and state.  You be the judge.  Is this ruling correct?

(2)  Can you think of any other situations involving prayer in schools that might eventually be argued before the U.S. Supreme Court?

(3)  Must schools allow religious clubs (or political ones) in schools?
Lesson Plan 2:  Today’s Supreme Decisions
Recommended time:  45 minutes with extended time for research

Objectives:  Students will

· Generate age-appropriate situations that could end up in judicial review
· Research recent age-appropriate U.S. Supreme Court rulings

· Connect Marbury v. Madison’s impact to each of the rulings

Directions:  

1.  As a class, brainstorm issues/conflicts/laws/school polices affecting you that one day might end up before the U.S. Supreme Court.  For example, should a boss make you work late on school nights?  Can a teacher read from a religious book?  Can you be required to say the pledge of allegiance? Can you be tried as an adult?  Consider various areas of your life.

· School



· Home



· Work



· Sports/Activities


· Entertainment

· Rights of juveniles

· Responsibilities of juvenile
2.  A good place to research current student issues is at the National Youth Rights Association website www.youthrights.org
3. Now research some U.S. Supreme Court rulings that directly affect your life.   Cite any sources you use.  These rulings concern:
· The sale of violent video games to minors (Brown v. Entertainment Merchants Association)

· Police questioning of a student of a crime at school (J.D.B. v. North Carolina)
· Child abuse investigators needing a warrant to talk to students at school (Camreta v. Greene)

· Tax credits for religious schools (Arizona Christian School Tuition Organization v. Winn)
3.  Discuss these judicial review decisions considering what Marbury v. Madison established long ago.  How important is judicial review in your life?
THREE BRANCHES OF GOVERNMENT

A CONSTITUTIONAL BLUEPRINT

Do’s and Don’ts for Teens - A Trickle Down Effect

Background Story:  According to a McCormick Tribune Freedom Museum of Chicago survey, more than one in five Americans can name all five members of Homer Simpson’s family (you have four more to go).  But only one in 1,000 can list the First Amendment’s five basic freedoms, (give it a try – the first is freedom of religion).  In a 2020 survey by the Freedom Forum Institute 71 percent of Americans could name at least one freedom which is an improvement over 2018 when only 60 percent could name one. Still too many Americans think the First Amendment protects the right to own a pet or guarantees the right to drive a car.  
Some people may be confused about what the Constitution actually says, but in a trickle-down way it does have a say about pet ownership and driving privileges.

· The Constitution provides the governing law for our entire country.

· It states responsibilities of government as well as limitations.

· It defines what rights individuals and groups have within society.

· It is the foundation of all laws.

· The Constitution influences everyone’s daily routines - whether it is texting or talking on a cell phone, using the computer, going to church, school, or the corner drugstore. 

· Crossing the street is even governed by laws that are rooted in defined constitutional rights and responsibilities.

· The Constitution sets, in an indirect way, the guidelines for most of our activities that are important to us.

The Outcome:  A study of the three branches of government, the separation of powers, voting rights, relevant and historic case law, and present-day realities of judging government’s effectiveness leads to one final step.  Most students want to know “What’s in it for me?  That is, on a day-to-day basis what laws may affect what I do and how I do it?”

Simply, students are affected by the laws passed by representatives who are voted in by citizens.  The chart below is just a partial listing of areas that govern their coming and going.
	Curfews


	Internet and Social Media Usage
	Teen Pregnancy
	Parental   Notification regarding contraceptives

	Music Censorship


	Minimum Wages
	Tagging

Vandalism

Egging

Spray painting
	Bullying

	Drug Use


	Alcohol   Use/Drinking Age
	Sex/Dating
	Teen Smoking

	Work

Hiring/Firing


	Fighting
	Shoplifting
	Video Games

	Movies/T.V.


	Being tried as an adult-When? What for?
	Loitering
	Runaways

	Auto Ownership

Insurance


	Motorcycle Riding
	Driving
	Legal Age to Leave      Home

	Staying in School/

Graduation


	Teen Marriage
	Sexting/Texting
	Gangs


Lesson Plan for Do’s and Don’ts for Teens 

A Constitutional Blueprint 
A TRICKLE-DOWN Effect

Lesson Plan 1:  Just Some Answers Please

Recommended time:  45 minutes and extended time for research

Objectives:  Students will

· Choose and research a current Ohio law pertaining to teens

· Summarize verbally the law for classmates

· Evaluate verbally the law’s effectiveness and fairness

Directions:  Laws change.  A law in Ohio about teen smoking 20 years ago is different today.   A law about online bullying is still evolving since means of bullying are changing.

1.  Choose a topic from the chart on the previous page that interests you. Or, consider Ohio laws about when you are legally allowed to move out of your home or have a say in your medical treatment.   Maybe you already know someone who has been affected by laws dealing with any of these topics.
2.  Research some Ohio laws that address your area of interest.  
3.  Report back to your class what you discovered.  If you read any stories about how the law is applied, share those also.

4.  As a class, discuss what you think about the law.  

· Is it fair?

· Does it address a problem?  

· Is the problem significant in your community?

· Is the law equally applied to all?

· In what ways would it affect your life if you got caught up in it?  

· Would you like to change it?  

· How does your law relate to what you have learned about the Constitution?

· Could it possibly be unconstitutional?
Lesson Plan 2:  You Write the Law

Recommended time:  45 minutes

Objectives:  Students will

· Rewrite a researched law pertaining to teens
· Create a new law to address a teen problem or issue

· Discuss the effectiveness and fairness of each law

Directions:

1.  Take the law you researched in the previous lesson plan.  Now rewrite it.  In what ways should it be changed? Why is your rewrite better?

2.  Create a law that you think needs to be written to address a problem you see among your age group.  For example, you might want to change driving age laws or restrictions, such as how many kids are allowed in a car with a teen driver.  Think of all the situations your law would have to cover, as well as the punishments that would have to be administered, if it were broken.  Become a legislator for a day who changes the way you and others do business.  

3.  Harry Truman said that the highest office in a democracy is that of the citizen. 

· How can you participate now as a citizen?
· What kind of citizen will you become once you have the right to vote?
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Separation of Powers 

A Constitutional Blueprint

Present Day Realities – Judging Separation of Powers
Background:  Thomas Jefferson wrote in 1804
The Constitution…meant that its coordinate branches should be checks on each other.  But the opinion which gives to the judges the right to decide what laws are constitutional and what not, not only for themselves in their own sphere of action but for the Legislature and Executive also in their spheres, would make the Judiciary a despotic branch. 
Jefferson questioned Marbury v. Madison’s future effect on our country.  Yet, a system of checks and balances has evolved that for the most part works.  

The Legislative Branch is given the power to make laws and has certain checks over the Executive Branch: 

· May override presidential vetoes with a two-thirds vote 

· Has the power over the purse strings to fund any executive actions 

· May remove the president through impeachment 

· Senate approves treaties 

· Senate approves presidential appointments 

The Legislative Branch also has certain checks over the Judicial Branch: 

· Creates lower courts 

· May remove judges through impeachment 

· Senate approves appointments of judges 
The Executive Branch is given the power to carry out the laws but has the following checks over the Legislative Branch: 

· Veto power of legislation

· Ability to call special sessions of Congress 

· Can recommend legislation 

· Can appeal to the people concerning legislation and more 

The Executive Branch has the following checks over the Judicial Branch: 

· President appoints U.S. Supreme Court and other federal judges 
The Judicial Branch is given the power to interpret the laws and has the following checks over the Executive Branch: 

· Judges, once appointed for life, are free from controls from the executive branch 

· Courts can judge the constitutionality of executive actions via judicial review 

The Judicial Branch has the following checks over the Legislative Branch: 
· Courts can judge legislative acts to be unconstitutional

As you read papers, watch cable news, or listen to political speeches, you know the three branches still clash over their powers.  Sometimes a presidential veto is overridden or a U.S. Supreme Court appointee is rejected.  Sometimes even one branch seems to be more powerful in a given situation than the other two. Yet, a workable balance is maintained because the Founding Fathers made each branch dependent on the others so no one branch became too powerful.
Yet when we still wrestle with questions about our system of government, the Founding Fathers would be proud.  They wanted us always to challenge who has the power and how is it being used.  Therefore, consider the following questions:

1. Is it good for only the U.S. Supreme Court to decide what is constitutional?
2. Why is the judgment of constitutionality in the hands of the U.S. Supreme Court alone?  Legislators and presidents take an oath to uphold the Constitution also.

3. What is an activist judge?  Is it good or bad to be one?

4. How can the U.S. Supreme Court decide who won an election as it effectively did when it decided Bush v. Gore in 2000?  

5. Why can something be declared constitutional and 50 years later be declared unconstitutional?  Does the Constitution really have absolute meaning?  Is there ever an absolute interpretation? 
6. If Congress passes a law that may be unconstitutional but is not challenged in court, don’t we have to obey it no matter what?

7. What could happen if the U.S. Supreme Court’s rulings are not obeyed?  Has this ever happened in our history?

8. Are there issues about which the Constitution is silent?  What might some of these be? Immigration?  Marriage?  Education?  Political Parties?  Age discrimination?  Who has the right to make decisions about them?
9. Has the Executive Branch ever taken on more power than was given to it?  Can a president have more power in time of war - even a continuing war on terrorism?

10. Is our government very efficient?  Aren’t checks and balances a hindrance at times?

11. Do politics play too much of a part in running all three branches of government?  Does money?
12. Should legislators vote what they think is right? Or, should they always vote the majority’s wishes? 

13. How can our Constitution still be relevant today?  Hasn’t the world changed too much?

14. Can our government and our Constitution survive if only one out of two people, at best, vote?  Or, do we want only the willing to determine our future?
15. Would you ever see yourself as an elected official?  Why or why not?

Answers to Questions
1. Is it good for only the U.S. Supreme Court to decide what is constitutional? Officials in each branch of government take an oath to protect and defend the Constitution.  However, individuals can disagree on the meaning, interpretation, and application of the Constitution.  For government to function, as the Founding Fathers intended, someone must have the ultimate responsibility to determine issues of constitutionality.  In our system of government that responsibility has been assigned to the Supreme Court.  
2. Why is the judgment of constitutionality in the hands of the U.S. Supreme Court alone?  Legislators and presidents take an oath to uphold the Constitution also.  Although officials in the Executive and Legislative Branches swear or affirm to uphold the Constitution, federal judges, including justices of the Supreme Court, swear or affirm that they will “administer justice without respect to persons, and do equal right to the poor and to the rich, and will faithfully and impartially discharge and perform their duties.”  A justice must be fair and impartial and make decisions without regard to the popular will, politics, or personal beliefs.  Legislators and presidents make pledges and promises as to what they will do if elected.  Justices are prohibited from making pledges or promises about what they will do if appointed to office.  Moreover, the Founding Fathers set up the “checks and balance” system.  The Constitution gave the Supreme Court the final authority to determine what actions of the executive and legislative branch are constitutional.
3. What is an activist judge?  Is it good or bad to be one?  An activist judge has often been defined as a judge who “legislates from the bench,” responsibilities of the elected branches of government.  When Roe v. Wade was decided, making abortion legal, the Supreme Court majority was accused of being “activist judges.”  Whether an activist judge is good or bad depends on what you think a judge’s responsibility is and how he or she is to carry out that responsibility.  Some argue that activism damages the rule of law and democracy.  Others believe that when the legislature fails to pass important legislation, the Supreme Court can make decisions for the betterment of the country.  For example, Brown v. Board of Education was an activist decision that changed racial segregation in our country.
4. How can the U.S. Supreme Court decide who won an election as it effectively did when it decided Bush v. Gore in 2000?  A court can only make decisions when the court has been given jurisdiction to hear the case.  Jurisdiction is given to the U.S. Supreme Court by the Constitution to decide cases dealing with disputes about what the Constitution says.  The dispute is this case had to do with voting in a presidential federal election.  The United States Supreme Court is the only court that has jurisdiction to decide this kind of appeal dealing with a national election.  While the decision did effectively decide the election, the court decided the law only.
5. Why can something be declared constitutional and fifty years later be declared unconstitutional? Is there ever an absolute interpretation? Sometimes, interpretations of the Constitution change over time.  For example, the Supreme Court interpreted the Due Process and Equal Protection Clauses of the Constitution to permit states to establish “separate but equal” schools for black and white children.  Later, because of the manner in which the “separate but equal” doctrine was applied and because of changes in society, the Court determined its earlier decision no longer satisfied the requirements of the Constitution.  Black and white children should be educated together.  Legal principles require judges to follow the precedents of earlier decisions so that the law has some certainty.  However, those same principles allow judges to depart from earlier decisions when circumstances require a new or different interpretation. 
6. If Congress passes a law that may be unconstitutional but is not challenged in court, don’t we have to obey it no matter what?  Yes.  Laws must be followed.  Laws enacted by Congress are presumed to be constitutional, unless a court determines otherwise.  
7. What could happen if the U.S. Supreme Court’s rulings are not obeyed?  Has this ever happened in our history?  No one really knows what would happen.  Our checks and balance system has prevented such a scenario.  Since the members of Congress and the President take an oath to uphold the Constitution, they are obligated to carry out U S. Supreme Court rulings. 
8. Are there issues about which the Constitution is silent?  What might some of these be? Immigration?  Marriage?  Education?  Political Parties?  Age discrimination?  Who has the right to make decisions about them?  The president can suggest policies, and the Congress can enact laws on issues that come before it.  Of course, all laws can be challenged in a court as to their constitutionality.  The Executive Branch and the Legislative Branch make initial decisions about policies, but the Judicial Branch as final say as to how the Constitution may speak to those policies.  
9. Has the Executive Branch ever taken on more power than was given to it?  Can a president have more power in time of war - even a continuing war on terrorism?  Yes, to the first question.  Abraham Lincoln launched the Civil War by himself when seven southern states seceded.  He did not obtain Congressional approval until later.  Franklin Roosevelt used expanded powers to force the U.S. into war after Pearl Harbor.  Both presidents exercised their powers in times of crisis and expanded their authority as they thought necessary to handle the emergencies they faced.
President Bush was given emergency powers after 9/11 in response to the attack.  Because we don’t know what form the war on terrorism will take, however, we don’t know what powers future presidents might try to exert. 
10. Is our government very efficient?  Aren’t checks and balances a hindrance at times?  Democracy can be slow and plodding.  Argument and debate can be messy.  Working through checks and balances can take enormous amounts of energy and time.  But whatever may seem to be roadblocks to smooth and effective decision-making is a matter of opinion.  Checks and balances work to maintain public trust and participation in a system that gives everyone a voice.
11. Do politics play too much of a part in running all three branches of government?  Does money?  This is your call for a debate that will never go away.  Laws change pertaining to political parties and how money is used in elections.  It is a very researchable topic that can peak student interest and often determines public opinion and voting. 
12. Should legislators vote what they think is right? Or, should they always vote the majority’s wishes?  This is again very debatable.  One place to start the debate is to contact your representatives - local, state, and national - to see how they juggle this ball.  Some people often assume that legislators vote to keep themselves in power and not necessarily for the public good.  Again, this is a very debatable topic.
13. How can our Constitution still be relevant today?  Hasn’t the world changed too much? Our Constitution is the oldest national constitution in the world according to the Constitution Center.  Even though its framers could not envision the technological world we live in today, they did understand the need for an adaptable framework that addresses future realities as well as their own present-day realities.  The Constitution is relatively brief and is not meant to solve all problems.  It can be amended as the country sees fit, yet its basic principles in the Bill of Rights and other amendments provide certainty and continuity of democratic beliefs.  Yes, the world has changed, but human nature has not.  The Constitution still protects our best interests.
14. Can our government and our Constitution survive if only one out of two people, at best, vote?  Or, do we want only the willing to determine our future? We have survived so far.  Yet, the low voter turnout in many elections has caused some people to call for mandatory voting as is done in countries such as Brazil and Australia.  Obviously forcing people to vote would guarantee public participation.   More people voting may seem fairer.  However, more people voting, who are not properly informed on the issues and on candidates, may be dangerous to our survival.
The challenge is to get as many people as possible to be aware of the necessary information they need to vote responsibly and to make trustworthy decisions. In an ideal society, everyone capable of voting would know all the issues and then head to the nearest election site.
15. Would you ever see yourself as an elected official?  Why or why not? You are one of over 328 million people who have the right to run for office whether it is for student council or the Presidency of the United States. Don’t sell yourself short.
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Three Branches of Government

Additional Court Cases
    The Supreme Court decides to hear a case if at least four of the nine Justices agree to grant the Petition for Writ of Certiorari (a request that the court will hear one’s case).  Most of the cases heard by the Supreme Court are appeals from lower federal courts or from state supreme courts.  If, however, the Supreme Court chooses not to hear an appeal, the decision from the lower court stands.  Only the decisions of the United States Supreme Court are binding precedent on all courts, both state and federal.  

    These lower court decisions, however, do rule on individual cases brought before them.  For example, if a lower court addresses the matter of executive privilege, that decision then can establish a principle for other courts deciding cases with similar issues or facts.  If the decision is appealed to the Supreme Court, then the Supreme Court’s ruling will have final say.
Committee on the Judiciary of the United States House of Representatives v. Donald McGahn –United States District Court for the District of Columbia (2020)
Is a former advisor to the president bound by a congressional subpoena to testify before Congress or by a White House order invoking executive privilege and confidentiality of presidential conversations?
Department of Homeland Security v. Regents of the University of California - United States Supreme Court (2020)
Can President Trump abolish a program (DACA-Deferred Action for Childhood Arrivals)
established by President Obama because President Trump says the program is illegal and unconstitutional?  
Trump v. Mazars –United States Supreme Court (2020)
Does the Constitution prohibit subpoenas issued to a president’s accounting firm requiring it to provide non-privileged financial records relating to the president (as a private citizen) and some of his businesses while he is in office?

Trump v. Vance –United States Supreme Court (2020)
Does the Constitution permit a county prosecutor to subpoena a third-party custodian for the financial and tax records of a sitting president, over which the president has no claim of executive privilege?
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