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Search and Seizure - A Reasonable Test
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Fourth Amendment

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

using rELEVANT AND hISTORICAL CASES

Overview:  In the following section you will find two cases with lesson plans developed around each case.  The materials and lesson plans can be adapted to fit your classroom needs.  Moreover, you can take the material and make it your own by integrating it with lesson plans you already have.  Or, as you read through each case, you might want to use a formal or informal mock trial approach. 
Formal Mock Trial Approach:  Although mock trials are often competitive events both for high school and college students, the format can still be used by the classroom teacher.  Imitating a trial in your classroom with any of the four cases can be a fun and educational experience as students learn trial procedures, research techniques, and the need for clear, logical thinking.  The following two websites can guide your efforts.


The Ohio Center for Law-Related Education at www.oclre.org

Mini-Mock Trial Manuel at www.civicallyspeaking.org/mock3.pdf
Informal Trial Approach:  If time and curriculum restraints make it difficult to use a complete mock trial format, you can still present the cases for student discussion and debate.  You might want to:
· Reveal just the background story and legal problem and have your class come up with arguments for and against before disclosing the actual arguments used.

· Reveal the background story, legal problem and arguments in favor and against and have your class reach a verdict before disclosing the actual outcome.

· Reveal all parts of the case and argue the validity of the outcome.

Search and Seizure - A Reasonable Test

Relevant Case - Redding v. Stafford United School District (2009)
Background Story:   Eighth grader Savana Redding (age 13) at Stafford Middle School in Stafford, Arizona, was pulled from class by the school’s vice principal.  Earlier that day, the vice principal had discovered prescription-strength ibuprofen on one of Redding’s classmates.  The classmate claimed Redding had given her the pills. Stafford had a zero-tolerance policy toward all prescription drugs, including prescription-strength ibuprofen. The following events occurred:

· The vice principal showed Redding the pills.  According to others, she was handing out the pills.

· “They’re not my pills.  Search my backpack if you want.”

· No pills were found, but Redding was taken to the school nurse to search her clothes.

· She was ordered to strip to her underwear.

· She then had to shake out her bra and pull out the elastic on her underpants.

· No pills were found. Redding was humiliated and never returned to Stafford.

· Redding’s mother sued the principal, another assistant, and school nurse as well as the school district, alleging that the strip search violated her daughter’s rights under the Fourth Amendment, which states:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Legal Problem:  Were Savana’s Fourth Amendment rights violated?  Can schools strip search students suspected of possessing drugs in violation of school policy? 
Arguments in favor of Redding:

· Nothing suggested the drugs were either dangerous or concealed in her underwear.  No evidence at the school of such behavior in other situations existed.

· The amount of suspicion failed to match the act of a private invasion of a young girl. The strip search was “unreasonable,” thus violating the Fourth Amendment.
· Savana’s expectation of privacy was reflected in her humiliation and inability to return to the school.

· School officials went too far in upholding their zero-tolerance policy.
Arguments in favor of the school:

· School officials have the right to act on school policies and make judgments about a school’s security since they are the ones most knowledgeable about the school’s customs and environment.
· A search of a student is OK if it is objectively reasonable to believe the area searched could conceal the drugs.  
· Students have reduced expectations of privacy in schools.  According to a previous U.S. Supreme Court case (New Jersey v. T.L.O., 1985), requiring a teacher to obtain a warrant before searching a child would unduly interfere with proper school environment, safety, and discipline that schools need to maintain order.
· Suspected street drugs are searched for many times within schools, and those searches are often warranted.  Shouldn’t principals uphold policies and practices as they occur?  Should they be afraid to act reasonably on policies for fear of being sued?  
The Outcome:

· The U.S. Supreme Court ruled (8-1) that school officials had violated Savana’s rights.  The search was deemed unconstitutional.

· The Court stated that Stafford Middle School made a “quantum leap” in going from suspicion to strip search. The search was “unreasonable” because no real danger existed for students because of the drugs.   Officials were stretching to think Savanna was hiding drugs in her underwear.

· Justice Clarence Thomas voted against the decision.  He wrote: “Judges are not qualified to second-guess the best manner for maintaining quiet and order in the school environment…Redding would not have been the first person to conceal pills in her undergarments.  Nor will she be the last after today’s decision, which announced the safest places to secrete contraband in school.”

· This decision does not totally clarify when school drug searches are allowed.  It does not provide guidelines about how specific an accusation against a student must be or how dangerous a drug must be before a school official can employ an intrusive search.
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Other Resources: 

To view the complete text of this case visit:

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=000&invol=08-479. 

To listen to the attorneys argue this case before the U.S. Supreme Court visit:

http://www.oyez.org/cases/2000-2009/2008/2008_08_479. 

Lesson Plans for Redding v. Stafford Schools

Lesson Plan 1: To Search or Not to Search - School Policy
Recommended time:  45 minutes

Objectives:  Students will

· Read and analyze Redding v. Stafford
· Organize in writing reactions to the case

· Compare and discuss their reactions

· Reproduce the Fourth Amendment in their own words

· Apply the Fourth Amendment to their own school’s drug policy

Directions:
1.  Hand out copies of only the Background Story and the Legal Problem.  Have students read the materials and do a quick 3-2-1 reflection at the bottom of the page.


Write down three initial reactions you have after the reading.


Write down two reasons why you feel that way.


Write down one thing you would like to know more about.

2.  Using student responses discuss what they wrote.  On the board, summarize and bullet their reactions in one column, their reasons in a second, and their questions in a third.

3.  Have students rewrite the Fourth Amendment in their own words.  You may want to do this in teams of two or three.  Challenge them to put the Fourth Amendment into everyday language and to make sure everyone in the group agrees about its essential and complete meaning.  You may even want them to draw a small cartoon image or picture of their understanding. Is their amendment the same in intent as the original?  Is it clearer?  More specific?  Should it be more specific?

4.  Have your school’s drug policy on hand and discuss the following questions:


Do you know what your school drug policy is?


Does your school permit searches? If so, what are the rules?
Are these rules reasonable according to your understanding of the Fourth Amendment?  Why or why not?

If your school does not have a drug policy, why not?

Lesson Plan 2:  The Search for Answers Continues

Recommended time:  45 minutes with extended time for writing

Objectives:  Students will

· Review Redding v. Stafford
· Appraise the arguments used in  Redding v. Stafford
· Judge the outcome of the case 
· Write about their judgments

Directions:  

1.  Piggybacking on Lesson 1, hand out copies of the Arguments for Redding and the Arguments for the school.  Again, have the students read the materials.

2.  Discuss the question:  When the vice principal searched Savana’s backpack, were her rights violated?  Why or why not?  At the end of the discussion each student is to register his decision. The student must choose “yes” or “no.”

3.  Discuss the question:  When the school officials conducted the strip search, were Savana’s rights violated?  Why or why not?  At the end of the discussion each student is to register his decision. The student must choose “yes” or “no.”

4.  Discuss this last question:  Which is more important for a principal to uphold - the privacy of a student or school policies that speak to the safety and well-being of the school community? Each student is to register his opinion.  The student must choose “yes” or “no.”

5.  Follow up with a written homework assignment.  If you were a judge listening to the arguments for Redding and for the school, would you need more information before rendering a verdict?  What information would you need?  Based, however, on the arguments given in this handout, how would you rule?  Why?  

6.  Once the writing is done, share with the class the actual U.S. Supreme Court ruling in this case.  Was the court right?  Does the ruling clarify school searches and seizures?  Why or why not?

Lesson Plan 3:  What’s in Your Backpack and Who Has a Right to Know?

Recommended time:  45 minutes

Objectives:  Students will

· Review and discuss Fourth Amendment guarantees

· Apply Fourth Amendment rights to scenarios

Directions:  Hand out the following page to students to answer.

	Searchable Items



School’s Right to Search 

	




               (Answer  yes, no, maybe)

	

	

	Locker

	

	Books

	

	Book bag

	

	Notes

	

	Wallet/Purse

	

	Identification cards

	

	Medicines

	

	Cell phone

	

	Media posts

	

	Emails

	

	Music/pod cast downloads

	

	Body

	

	Urine

	

	Religious materials

	

	Phone numbers


1.  Give students a copy of the Fourth Amendment. 

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizure, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

2.  Discuss each item on the handout. 
· Are you guaranteed privacy of each of these items you bring to school?  In other words, can teachers and principals ask to see what you have?  

· Does the Fourth Amendment apply to your answer?  Why or why not?

· Do you think each item is protected, especially since you are a student?

3.  Review the following applications of the Fourth Amendment.

· It’s reasonable to expect that things you want private to be kept private. People can’t snoop.  That includes your clothes, bodily fluids, your journal, your iPod, your home or apartment.  Your emails, IMs, and texts are iffy. 

· Courts have put limits on your expectation of privacy.  If you carry a see-through net bag and you expose something to public view, you are not protected.

· If your school has a policy that book bags can be searched for drugs or weapons, your desire to keep your book bag private is not reasonable.  

· Police, FBI, and highway patrol are government agents who can reasonably search and seize.  So are teachers and principals.

· A judge can issue a search warrant to look at people’s private belongings if the police have probable cause.  If a government official has enough specific information that your possessions might be dangerous to society, he or she can search your home, you or even arrest you.

· Sometimes government agents face situations where they cannot get a warrant in time to protect public interests.  They can search without a warrant if they act reasonably.  Examples:  searching a person after an arrest; searching a car with probable cause; teachers searching lockers with reasonable cause; searching using a drug dog; airport searches.
· Schools are challenged to balance students’ constitutional rights and the school’s need for safety and rules.  A school’s need to conduct searches and discipline students frequently is greater than a student’s right to privacy.  However, schools can’t be unreasonable.
4.  Apply what you know about each of the following scenarios.  Are the police and teachers in violation of the Fourth Amendment?

· A phone keeps going off in class.  The teacher seizes the phone from the student to retrieve later in the day but reads the student’s texts before giving the phone back.  One is from a friend who brags about stealing food from the cafeteria numerous times.

· A police drug dog hits on a locker at school. The principal opens the locker and finds drugs.

· A student cues up a video on his phone for a teacher to see.  However, he shows the teacher a video he took of two kids making out on the bus, half-undressed.  The teacher confiscates the phone and turns it over to the principal for further action.  

· Police have an arrest warrant for Dan Smith but arrests the wrong Dan Smith.  During the arrestee’s search, drugs are found on the wrong Dan.

· A student leaves open his notebook in the school library.  The librarian picks it up and reads written threats he has recorded against other kids.   

· A teacher smells cigarette smoke in the bathroom.  As two girls come out of the stalls, the teacher takes them to the principal to search their purses.

Lesson Plan 4:  What’s More Important?

Recommended time:  30 minutes with extended time for writing 
Objectives:  Students will

· Discriminate between privacy rights and security needs

· Write, using supportive arguments, their points of view about privacy rights versus security needs

Directions:  Think about what security measures your school takes and list them as a class. Do you have metal detectors?  Are you “buzzed” in?  In your view, when should increased security measures outweigh your privacy rights?  You might want to think about other places outside of school, including airports, malls, and public events.   Explain your answer in writing.  Using what you wrote, debate with others your position.

lesson plan 5:  court questions

Recommend time:  30 minutes

Objectives: Students will:
· Review questions courts often consider when approaching search and seizure issues in schools
· Discuss what they think about each question in relationship to search and seizure issues dealing with students
Directions:

1. Give students a copy of the following questions courts often use to determine whether a search of a student and/or his possessions is reasonable.
· Was the search based on an anonymous tip? Should courts have confidence in anonymous tips?  Does it make a difference if the tip is reported to a teacher first even if the teacher doesn’t know the student?

· Who is reporting the need for a search?  A parent? A teacher? Another student?  Does it make any difference?  Should it?

· Where and when did the need for a search occur?  At school? At home? A week ago?

· Was a specific student or a group of students identified?  If only one student is identified, is the information more reliable and justified?  If a group of students is named and no one individual is identified is the information less reliable or less justified?

· Does the type of violation justify a search?  Should the possession of a gun on school grounds be taken more seriously than that of vaping devices?
Search and Seizure - A Reasonable Test
Historical Case - New Jersey v. T.L.O. (1985)
Background Story:   A teacher discovered a 14-year-old girl (T.L.O.) and her companion smoking cigarettes in New Jersey’s Piscataway High School’s bathroom.  Because they were violating school rules, the teacher marched them down to the principal’s office.  In the office…

· A vice principal questioned them individually.  
· The companion admitted she had been smoking.

· T.L.O. denied she had been smoking, claiming she did not smoke at all.

· The VP searched her purse and found a pack of cigarettes.

· He also found rolling papers, marijuana, a pipe, plastic bags and a substantial amount of money.

· Other items included a list of students who owed her money and two letters identifying her as a dealer.

· T.L.O. was taken to the police station and confessed she sold marijuana at school.

· The state eventually brought delinquency charges against her in juvenile court where she was sentenced to a year’s probation.

· She argued the evidence needed to be suppressed because of her Fourth Amendment rights.  School officials, she claimed, conducted an unreasonable search according to the Fourth Amendment.

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizure, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

· Two lower courts denied her arguments.  The New Jersey Supreme Court reversed those lower court decisions stating that the search of the purse was unreasonable.

· In 1985 this case reached the U.S. Supreme Court.

Legal Problem:  Do students have the same Fourth Amendment rights as adults?  Was the principal’s search unreasonable?  Should the evidence be thrown out? 

Arguments in favor of T.L.O.:

· School officials are state employees and not representative of parents.  They do not have the right to act as parents.
· School personnel, as public employees, are obligated to respect student rights, including the right to privacy.
· The search and seizure were unreasonable.  No warrant was obtained citing probable cause.  The evidence was not in plain view.
· The unreasonable acts led to her confession, so therefore, the exclusionary rule applies. The exclusionary rule, grounded in the Fourth Amendment, makes evidence gathered in violation of a defendant’s constitutional rights inadmissible in a court of law.  As a result, the evidence cannot be used against the defendant, including any confessions or statements made by the defendant. 
Arguments in favor of New Jersey:
· School officials act in place of parents.  Like parents, they do not need warrants to search and seize evidence.

· School officials should have broad powers to control student behavior, thus ensuring school security.

· T.L.O.’s behavior gave the principal reasonable cause to search the purse.  Therefore, the Exclusionary Rule does not apply.

The Outcome:
· The Court ruled 6-3 in favor of New Jersey.
· Students in school have the right to privacy (Fourth Amendment), and school officials are bound by constitutional restrictions.  But officials must maintain school discipline so rights of kids and adults are not the same.  The rights of students must be balanced against the needs of the school setting.
· A school search can be reasonable without probable cause if there is reasonable suspicion of illegal activity. The rolling papers provided reasonable suspicion that drugs were involved, justifying a more complete search of the purse.
· The T.L.O. decision has been used to allow use of metal detectors and protective searches in schools, similar to airport scanning and highway checkpoints for drunk drivers. 
Other Resources:

For the full text of this case, please visit: http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=469&invol=325. 

To listen to the attorneys argue this case before the U.S. Supreme Court visit: http://www.oyez.org/cases/1980-1989/1983/1983_83_712. 

LESSON Plans for New Jersey v. T.L.O.

Lesson Plan 1: What Are You Thinking?

Recommended time:  30 minutes

Objectives:  Students will

· Read and analyze New Jersey v. T.L.O.
· Organize in writing reactions to the case

· Compare and discuss their reactions

Directions:  

1.  Hand out copies of only the Background Story and the Legal Problem.  Have        students read the materials and do a quick 3-2-1 reflection at the bottom of the page.


Write down three initial reactions you have after the reading.

      Write down two reasons you feel that way.

Write down one thing you would like to know more about.

      2.  Using student responses, discuss what they wrote.  On the board, summarize and bullet their reactions in one column, their reasons in a second, and their questions in a third.

3.  Reveal the arguments used in the case and the U.S. Supreme Court’s decision.  Discuss in light of their 3-2-1 reflections.  How do you respond to the ruling?  Do your feel the decision is correct or incorrect?  Why?

Lesson Plan 2:  Protest Art

Recommended time:  45 minutes

Objectives:  Students will

· Review the arguments used in New Jersey v. T.L.O.
· Illustrate through visual means the arguments

Directions:  Break the class into groups of two or three and distribute poster board and markers. Have each group do one of the following:  

1.  Create a political cartoon (use caricatures) for a school newspaper in favor of T.L.O.’s case or in favor of the school’s position.

2.  Create one or two posters with slogans to wave on the U.S. Supreme Court steps as the Justices deliberate New Jersey v. T.L.O. Choose which side you want to support with your witty, creative observations.

3.  Brainstorm some examples of bumper sticker messages you have seen on cars.  Create three to five bumper sticker slogans centering on the case of New Jersey v. T.L.O.  Are they catchy enough for people to read at a red light?

[image: image3.wmf]
Lesson Plan 3:  Are You Confused Yet?

Recommended time:  Two 45-minute classes or one 90-minute block

Objectives:  Students will

· Compare and contrast Redding with T.L.O.
· Use a Venn diagram to illustrate the comparisons and contrasts

· Apply their understanding of the two cases to a fictional example

· Draw conclusions about their applications

Directions:  

1.  Review the arguments and outcome of Redding v. Stafford Schools.
2.  Using a Venn diagram compare Redding with T.L.O.  Let the students decide on the overlaps of both cases as well as the distinctions.

3.  Now do a Venn diagram of the outcome, again focusing on overlaps and distinctions.

4.  Give out the following Background Story:

A teacher caught an eighth-grade student popping some pills in the bathroom.  When confronted, he said they were only aspirin.  He had not slept well the night before, and he had a headache, he said.  But the teacher still took him down to the principal’s office because the school had a zero-drug tolerance policy.  

· A male principal asked him about the aspirin and how much he had taken.
· As the boy answered, he began to slur his speech.
· The boy walked unsteadily to the nurse’s office, accompanied by the principal.
· The nursed checked his eyes and thought they were dilated.  
· The principal asked the boy to strip down to his boxers to check for more pills in the waistband.
· No pills were found, but the boy’s parents were called to pick him up.
· The parents took the boy home.  He missed several days of school afterwards.  Rumors were that the parents had his stomach pumped.
· Later the parents sued the school, alleging that the strip search had violated their son’s Fourth Amendment rights.
Legal Problem:  Were his rights violated?  Was there reasonable cause?

5.  Divide the class up into two groups, keeping three students out as judges.  Based on Redding and T.L.O have one group come up with arguments in favor of the student and one group with arguments in favor of the school.

6.  Each group is to present its arguments before the three judges.  Let the judges deliberate and render a decision.  Discuss the outcome considering Redding and T.L.O. 

Lesson Plan 4:  My Rights or My Parents’ Rights

Recommended time:  30 minutes

Objectives:  Students will

· Review Fourth Amendments rights

· Compare and contrast juvenile rights versus adult rights

· Support their opinions with reasoned arguments

Directions:  Both Redding and T.L.O. deal with juveniles’ rights at school under the Fourth Amendment.  One overriding issue is whether constitutional rights differ for adults and juveniles and should they in given situations.  Discuss the following questions with your students.

· In what ways might schools protect a student’s rights more than in the outside world?  Is this good or bad?  Is it constitutional?  

· In what ways do the rights of juveniles differ from those of adults?  Do any of these differences go against guaranteed constitutional rights?  Should they?

· Should juveniles be treated equally as adults when accused of a crime?  Why or why not?  Should they be convicted the same?  Why or why not?

· At what ages should juveniles be given exemption from the full impact of adult laws?  At what ages should they be completely held accountable to the rights and responsibilities laws dictate?  Should there even be a difference?  Does the Constitution state a difference? Why or why not?

· How far can a search go before it is unreasonable? Should this be different for adolescents versus adults?

LESSON PLAN 5:  WHAT ABOUT SPEECH?

Recommended time:  30 minutes

Objectives:  Students will

· Determine what they think is private speech

· Apply their understanding of Fourth Amendment rights

· Be introduced to Katz v. United States
Directions:
1. Introduce the following:  The Fourth Amendment states “persons,” “houses,” “papers,” and “effects” should be protected from unreasonable searches. The constitutional text does not give a clear interpretation, for example, if “persons” includes clothing, items being carried, and body fluids.  The questions of interpretation are what lawyers argue about before judges to determine constitutional meaning.  Now consider the expectation of privacy when you talk with others.  The courts may rule that a backpack can be searched under certain conditions, but what about speech?  Should it ever be considered beyond the reach of others “searching” it?

2. When should a conversation be considered private? What are your expectations?
a. Two people yelling loudly at a concert.
b. Two people speaking in normal tones at a restaurant.
c. Two people whispering in class.
d. Two people speaking alone in a bathroom.
e. Two people talking while walking in the hallway

f. Two people talking on a phone.
g. Two people texting on a phone.
3. Do government officials and/or school officials ever have the right to listen to private conversations? 
4. Introduce Katz v. United States (1967).  Charles Katz was involved in illegal gambling and regularly used a particular, public payphone to run his gambling operation. The F.B.I. placed a surveillance device (bug) on the phone to record his conversations.  He was arrested and charged with illegal gambling, but he argued that his Fourth Amendment rights were violated by the F.B.I. “search” of his conversations.  The Supreme Court eventually had to consider whether a certain expectation of privacy about speech is guaranteed even if calls were made from a payphone.  A famous line from this case is that the Fourth Amendment “protects people, not places,” as the court ruled that Katz’s Fourth Amendment rights were violated.  The court stated that Katz had a reasonable expectation that his conversations were private even when using a public conveyance.
5. Does this ruling change any of your thoughts about the scenarios listed in question 2?
6. Research the legality of tapping a phone by the police or by individuals.
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Present Day Realities – Judging the Fourth Amendment
   Background:  The Constitution was written more than 230 years ago by men who could not have envisioned

· Terrorism the scope of 9/11

· Illegal drugs

· Social media and the Internet

· Organized crime as we know it today

· A country of more than 328 million people

· School shootings

· Mass media and electronics

· Computers

· And the list can go on

As colonists, however, they resented England’s practice of letting government officers enter any of their homes at any time for any reason.  They agreed with Sir Edward Cooke when he wrote, “The house of everyone is to him his castle and fortress.” As Americans, they decided to limit and define when and how government officials can search people and seize property in the Fourth Amendment:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizure, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Pretty general but in practice what does it really mean?  How does one protect an individual’s rights while a society needs to know if that individual can and will do harm to it?

These are key questions when applying the Fourth Amendment to present day realities.  Try being a fair judge to individuals and to society as you consider the following questions:

1.   What can a policeman do regarding search and seizure?

· If the officer stops a car

· If the officer sees a person at a concert or football game acting strangely, can the officer “pat” someone down if the individual is suspicious?

· If the officer is at a park or in an open field

· If the officer has a warrant to search someone’s house and that person has a friend with him, can the officer search that person too, especially if the officer finds illegal activity going on in the house?

· If the officer searches a garbage can on the curb and finds evidence to use against the homeowner

· If the officer wants to tap someone’s phone line

· If the officer wants to search someone’s media accounts
· If the officer wants to read someone’s school Internet materials and/or emails

· If the officer sees someone from a known terrorist country acting suspiciously at an airport

· If the officer wants to search someone’s computer files

· If the officer wants to stop someone and search him at a border crossing

· If the officer has a warrant to search a home, but the owners don’t speak English
· If the officer wants to put a GPS tracker on a car

2.  Can parents put a GPS tracker on their children’s cars?

3.  Can a school system tag certain words such as suicide or drugs or hit list on its computer server and identify students who write about these topics? Does the school have the right to check the context of how the words are being used? Can the school legally do anything about their use if it perceives a problem?

4.  Can government officials read someone’s email if they think national security is being threatened?

5.  Can evidence obtained without a warrant be used against a person at trial?

6.  Can evidence be used at a trial if the defendant gave permission for a search without a warrant?

7.  What questions would you want answered if a police officer breaks into your bedroom and takes your journals?

8.  How important in today’s society is it to protect Fourth Amendment rights?

9. Who is responsible for the protection afforded under the Fourth Amendment if it is important?  Is enough being done? 
10.  What can you do to protect your rights?
Answers to Questions

1.  What can a police officer do when…
· Stops a car:  If the driver does not agree, the policeman cannot search the car without a warrant.  If, however, the officer has “reasonable suspicion” that the person has, is, or will commit a crime and can state the reason based on a specific observation or circumstance, the officer can search some or the entire car.  If, for example, the officer sees illegal drugs or a bloody knife on a seat, under the “plain view doctrine” those items may be seized because they are in open view and are suspicious.  Officers can seize any illegal items they find. 

· Sees a person acting strangely:  In Terry v. Ohio, the U.S. Supreme Court ruled that a policeman can stop a suspect in a public place and frisk the individual if the policeman has reasonable suspicion the person has, is, or will commit a crime and may be armed and dangerous.  For the public’s protection, the officer can do a surface search of outer clothing (“pat down”) for weapons but not for drugs or other evidence of illegal activity.  “Strange” behavior alone may not be reasonable suspicion. Usually courts require nervous or evasive conduct that suggests criminal activity or a public threat.  However, as a practical matter courts do not second guess the police for “Terry stops.”
· Is at a park or in an open field:  Basically, the rules for a Terry stop apply.
· Has a search warrant for a house where illegal activity is occurring:  The law is not clearly settled about searching persons not named in a warrant who are in a house being searched.  If the search is permissible, it would be limited to a “pat down” of others for weapons.  If the police have reasonable suspicion that others pose a threat or are engaging in criminal activity, they could go beyond pat downs and conduct full searches.  In any event, the U.S. Supreme Court has ruled that people not named in a warrant could be temporarily detained at the house for safety reasons while the warrant is carried out.
· Searches a garbage can:  If it is on the curb in front of a home, the police can search it and use evidence found against the homeowner.  The homeowner abandons any right to privacy of garbage left on a public street where animals, children, scavengers, trash collectors, snoops, etc. can get to it.  But if the trash is next to a house on the owner’s property, a zone of privacy exists; the police cannot search the trash without a warrant.
· Tap a phone:  Listening to and recording phone conversations is a “search” under the Fourth Amendment.  For tapping to be legal, the police must demonstrate to a judge probable cause that contraband or a crime will be found before the judge will issue a wiretap warrant.  Many factors play into a judge’s decision including whether other investigative means can be used to obtain the evidence, how long the wiretapping will last, and how police will avoid wiretapping information not covered by the warrant.
· Search a Twitter or Instagram feed:  The law is evolving in the area of social media.  Like anyone else, a police officer may print off or save to disk a public portion of a media feed without getting a warrant.  But under today’s laws, for law enforcement to “search” and “seize” evidence from private pages and wallpaper, a warrant must be obtained. The warrant can be issued if a judge is convinced, for example, that information posted on a wall or in a status update is reasonable and supported by probable cause.  The information can then be accessed and seized.  If a search is conducted that violates the Fourth Amendment, the answer is tricky.  If a service agreement with any social media site (or any other website) states that it owns the information sought, then one might not be able to challenge the unlawful search.  But many social media companies and some websites have privacy policies and settings.  These safeguards might create a reasonable expectation of privacy that could be used to challenge a search, at least with respect to some information.
· Read school Internet materials and/or emails:  Since the school owns both the computers and the network, it likely has the legal right to monitor student computer use with or without notifying students.  The police, with permission of the school, can search school internet servers and emails contained on the server.  A warrant, unless requested by the school, is not necessary.
· Profile individuals at the airport:  After 9/11, Congress created the Transportation Security Administration (TSA) to protect the Nation’s transportation systems to ensure freedom of movement for people and commerce.  This group is given broad discretion to monitor the traveling public; however, it cannot violate civil rights and liberties without probable cause.  The TSA does not need a warrant to conduct a search, if it has probable cause. If you are a U.S. citizen and are asked to be interviewed by the TSA, you have a right to an attorney during questioning.
For more information about the Transportation Security Administration visit: http://www.tsa.gov/. 
· Search computer files The Supreme Court has ruled that a warrant is required to search the contents of computers, cell phones, and other devices. In Ohio, the officer will need to get a search warrant from the courts specifying two types of permission.  The officer needs permission to seize the computer and permission to search the files.   In addition, the warrant must state with particularity the types of files to be searched.  Police cannot just do a general search.  Be warned, however, that in some cases police could confiscate someone’s phone, computer or other electronic device without a search warrant. Such cases might include:
· The computer is being carried across an international border even at an airport
· A spouse, partner, guest or roommate sharing access provides consent
· Police have probable cause that incriminating evidence exists on your phone or computer and is under immediate threat of destruction
· Police believe that an emergency justifies a search of the computer to help them prevent someone’s death or physical injury
            Cloud storage is another area where different courts have reached different conclusions about searches and seizures.  A person would need to consult an attorney to see what the law is in each state.  If people believe that their phones or computers have been seized and searched illegally, however, they can present their cases to the courts.  The bottom line is that computer use to do illegal activity can be subpoenaed.  The government can work with Internet Service Providers to provide the data needed to prove a crime has been committed.
· Stop and search someone at the U.S. border:  At the border, the Federal government may act without a warrant to search an individual or individual’s belongings.  The Department of Homeland Security and U.S. Customs and Border Protection (CBP) are responsible for ensuring compliance with customs, immigration, and federal law at the border.  Officers may examine documents, books, pamphlets, printed material, computers, disks, hard drives, and electronic devices.  Still the CBP is charged to protect the rights of individuals against unreasonable search and seizure.  A border search that extends beyond a routine search and inspection does require at least reasonable suspicion. A strip search at the border is not a routine search and must be supported by “reasonable suspicion.”  
For more information about the U.S. Customs and Border Protection Agency visit: http://www.cbp.gov/. 

· Search a home, under warrant, of non-English speakers:  Police officers can search the home because they have a warrant.   Further, the police are not required to figure out in advance what language the owners speak or read or provide a copy of the warrant in that language.  As a practical matter, if the police know, for example, that only Spanish will be spoken, they will often take somebody who can translate. But the police are not obligated to translate the warrant or assist the homeowners while executing the search warrant. 
· Put a GPS tracker on a car:  Yes, an officer can, but not without a court’s approval.  The Supreme Court has recently ruled that placing a tracker is a search and falls under Fourth Amendment protection.  The police will need to show probable cause for doing so and have the court issue a search warrant.
2.  Can parents put a GPS on their children’s cars?  Yes. Most states do not have laws against parents, spouses, private investigators or any individual, for that matter, placing a GPS on a car, especially if the person placing it shares ownership of the car.  A parent can monitor where a child goes and even how fast he drives with some systems sending text messages if the car exceeds a certain speed.  Moreover, one set of parents, whose teenage daughter had a drug problem, used a tracker on her car because they worried about her overdosing when she disappeared for long periods of time. They discovered her repeated visits to the same house and turned that information over to the police. After getting a search warrant, the police then raided the drug den.
3.  Can a school system tag certain words such as suicide or drugs or hit list on its computer server and identify students who write about these topics? Does the school have the right to check the context of how the words are being used? Can the school legally do anything about their use if it perceives a problem? In general, a student has very limited privacy rights while at school. The schools own the computers and the network so they can monitor what they own without notifying students. If students want to keep their computer use private, they need to wait until they get home. (Note:  Laws allowing schools to intervene on issues of sexting and cyber bullying from home are in transition since the line between school and home on these issues is often crossed.)  Schools can use programs that monitor student use of key words when the students log on.  Most schools will have parents and students sign a computer and internet usage policy that will provide the guidelines for use and the consequences for violating the policy.
4.  Can government officials read someone’s email if they think national security is being threatened?  The short answer is “yes.”  The Federal Bureau of Investigation (FBI) and the National Security Agency (NSA) routinely collect and monitor Internet activity for reasons related to national security. And, other government agencies can also monitor different types of Internet activity for various reasons.  However, before the NSA can target and monitor the e-mail messages or phone calls of Americans suspected of having links to international terrorism, the Foreign Intelligence Surveillance Court must give permission. The United States government monitors a great deal of Internet activity, but time and manpower limits how much it can actually process.
Other Resources:  Find out more about the Foreign Intelligence Surveillance Court at http://www.fjc.gov/history/home.nsf/page/courts_special_fisc.html. 

5.  Can evidence obtained without a warrant be used against a person at trial?  If the evidence is obtained in violation of the Fourth Amendment, it usually will be excluded from trial as the prosecution will be unable to present it to the jury. The Exclusionary Rule is the doctrine under which illegally obtained evidence is suppressed.  Its purpose is to deter police misconduct and to protect defendants from that misconduct.  For example, if the police need a search warrant, don’t have one, but search anyway, the evidence found would not be admissible.  Also, tainted evidence (known as Fruit of the Poisonous Tree) is typically excluded.  When the police obtain a confession after an illegal arrest or unconstitutional search, the confession is tainted.  Although the confession may have been obtained with proper procedures, the confession is still suppressed.  Law does not permit the government, which the prosecution represents, to benefit from its own misconduct.
6.  Can evidence be used at a trial if the defendant gave permission for a search without a warrant?  A search without a warrant can occur with the consent of the person. If a person is asked to be searched and that person responds affirmatively, consent has been given and the search is reasonable.  By giving consent, the searched person no longer has a reasonable expectation to any privacy. Any evidence obtained may be used at trial.
7.  What questions would you want answered if a police officer breaks into your bedroom and takes your journals?
• What probable cause does he have to make him think I have committed a crime?


• What evidence of criminal activity does he think is contained in the journals?


• Does he have a search warrant issued by a judge?


• Is the search warrant based on accurate and competent witness information?


• Is the search warrant completed properly?

• What safeguards are used to protect the private information I have written that I don’t want others to read?
8.  How important in today’s society is it to protect Fourth Amendment rights?  At times historically, Fourth Amendment privacy rights have not always been protected - consider the abuses during the Senator McCarthy hearings, FBI abuses under J. Edgar Hoover, or even reactions to recent acts of terrorism.
Privacy today, however, includes more than just the right to be secure in our homes.
Searches can be performed through electronic surveillance of cell phone conversations, interception of e-mail messages, illegal retrieval of voicemail, use of heat detection, and other high-tech gadgets.  Government operatives (i.e., police officers) do not even need to enter your home to conduct a search of your private information.

We need to be even more mindful of our Fourth Amendment rights as we consider what the government should be permitted to do to combat terrorism.
• Should the government be permitted to use technology to look through our clothing (view us in the nude) as we pass through security to board a plane?

• Should the government be permitted to randomly listen in on our phone conversations (i.e., without a search warrant)?

• Should the government be permitted to go to the public library and obtain a list of books that we check-out?

• Who should decide what conversations should be listened to, what e-mail or voicemail can be hacked into, and so forth?


• Who gets to read it?

Other Resources:  Find out more about the McCarthy Hearings by researching him at http://www.senate.gov/
9. Who is responsible for the protection afforded under the Fourth Amendment if it is important?  Is enough being done?  The Fourth Amendment is enforced mostly in criminal courts, by criminal defense attorneys who seek to suppress illegally obtained evidence. It can also be enforced in Civil Court through a Civil Rights lawsuit (Section 1983 Action). The U.S. Attorney General, United States Attorneys, and other government lawyers are also responsible for giving proper advice to government officials.  These individuals are all lawyers who have taken an oath to uphold and defend the U.S. Constitution.
10.  What can you do to protect your rights? Edmund Burke (1729-1797), one of the foremost political thinkers of 18th Century England, said, “All that is necessary for the triumph of evil is for good men to do nothing.”  This applies equally to violations of the Fourth Amendment – if we all turn a blind eye to violations of the Fourth Amendment, it could be us the next time.  
As a police officer, will I insist that my fellow police officers adhere to the Fourth Amendment?  As a private lawyer, will I fight to uphold it, or as a government lawyer, will I give proper advice to the elected officials who count on me for proper answers? As a citizen, will I refuse to accept corrupt police agencies even if their ends justify their means?

More on Edmund Burke: http://www.historyguide.org/intellect/burke.html. 
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Additional Relevant Lower Court Cases

    The Supreme Court decides to hear a case if at least four of the nine Justices agree to grant the Petition for Writ of Certiorari (a request that the court will hear one’s case).  Most of the cases heard by the Supreme Court are appeals from lower federal courts or from state supreme courts.  If, however, the Supreme Court chooses not to hear an appeal, the decision from the lower court stands.  Only the decisions of the United States Supreme Court are binding precedent on all courts, both state and federal.  These lower court decisions, however, do rule on individual cases brought before them.  For example, if a lower court addresses the matter of student search and seizure (Fourth Amendment) at school, that decision then can establish a principle for other courts deciding search and seizure issues.
     Since the Supreme Court’s last significant case about student search and seizure was in 2009, some lower court decisions can be researched to see how similar cases are being handled until– if and when– the Supreme Court weighs in.
State of New Jersey v. Best - Supreme Court of New Jersey (2010) After a search of a student and his locker came up empty for drugs, can an administrator also search the student’s car parked on school grounds?
R.S. & S.S. v. Minnewaska Area School District – United States District Court, District of Minnesota (2012) Can school administrators force students to give up their passwords to their social media accounts?
G. C. v. Owensboro Public Schools - The U.S. District Court for the Western District of Kentucky (2013) Can a school administrator search the cellphone of a student who has behavioral and mental issues based on the administrator’s background knowledge of the student’s bad behavior and depressive tendencies? Cummerlander v. Patriot Preparatory Academy – Sixth Circuit U.S. Court of Appeals in Ohio (2015) Can a school administrator suspend a student for refusing to take a drug test during school hours?  Can an administrator have the school nurse administer a field sobriety test without the consent of either the parent or the student?

State of Missouri v. Charles Williams - Missouri Court of Appeals, Eastern District (2017) Is it reasonable for a school administrator to be able to hand search a student just because the student is tardy to school?

State v. Polk – Ohio Supreme Court (2017) Can an unattended book bag be searched extensively beyond just trying to find out who it belongs to?  Can the student owner then be searched based on bullets found in the bag?
New York Civil Liberties Union v. New York City Police Department - Supreme Court of the State of New York, County of New York (2020)   Can a police department be forced to disclose information about the impact and effectiveness of school policing of students when the police are using  metal detectors?  
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